THI'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON
The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.
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Bef ore McCANDLI SH, Seni or Adm ni strative Patent Judge, PATE
and STAAB, Adm nistrative Patent Judges.

STAAB, Adm nistrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on an appeal fromthe exam ner’'s fina

rejection of clainms 1, 2, 4-11, 15-19 and 21-23. ddains 3,

12-14

! Application for patent filed July 2, 1996.
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and 20% the only other clains pending in the application,
have been objected to as depending froma rejected base claim
but indicated as being allowable if rewitten in independent
formto include all the limtations of the base claimand any
i nterveni ng cl ai ns.

The | nventi on

Appel lant’ s invention pertains to a pallet having upper
and | ower nenbers which are configured to be easily and
qui ckly connected together with a m ni num of operator error
(specification, page 2). To this end, the upper and | ower
menbers are provided with interlocking formations 36, 50 (see
fig. 2) that provide a “snap” engagenent when the nenbers are
brought together. |ndependent claim1l, a copy of which is
found in the appendix to appellant’s brief, is illustrative of
the clainmed subject matter.

The Applied Prior Art References

The references of record relied upon by the examner in

2 Claim20 was not separately treated in the fina
rejection, but the exam ner on page 5 of the answer expressly
included it anong the clains objected to and allowable if
rewitten in independent form
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support of rejections under 35 U.S.C. § 103 are:

Christie 5,094, 175 Mar. 10, 1992
Needham et al. (Needham 5,527, 585 Jun. 18,
1996

Met al | wer ke® 2,101, 346 Mar. 31, 1972

(French Patent Docunent)

Christie, the examner’s primary reference, discloses a
pal | et having an upper section 8a made up of a plurality of
subsections 10, 30, and a |l ower section 8b nade up of a
plurality of subsections 40. Upper section 8a includes
downwar dl y ext endi ng hol | ow nenbers 50 each having a tube
menber 56 | ocated therein (see figs. 5 and 6). Simlarly,
| ower section 8b includes upwardly extendi ng hol |l ow nenbers 20
(see figs. 1-3) each having one or nore post nenbers 26
| ocated therein. In joining the upper and | ower sections, the
upwar dl y extendi ng hol | ow nenbers 20 are sized to receive
respecti ve downwardly extendi ng hol |l ow nmenbers 50 and the tube
menbers 56 are sized to receive respective post nenbers 26

(see fig. 7). After the sections are so mated, the upper ends

3 Qur understanding of this foreign | anguage patent
docunment is derived froma translation prepared in the Patent
and Trademark O fice. A copy of that translation is appended
to this opinion.
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of the posts are defornmed as at 26a to | ock the upper and
| ower sections together.

French patent docunent 2,101, 346 to Metal |l werke pertains
to a plastic pallet conprising a hollow bl ow nolded platform4
and a plurality of plastic tubular support elenments 1 secured
therein, and in particular to the provision of an enhanced
connection between the platformand the support el enents
(transl ation, paragraph spanning pages 4 and 5). As is nade
clear froma reading of the translation as a whole, the
support elenments 1 are enbedded in the platform4 during the
step of blow nolding the platform See, for exanple, the
Met al | werke transl ation at page 4, |ines 10-13, page 9, lines
7-11, and page 12, lines 12-26. The thrust of Metallwerke is
to i nprove or enhance the connection between the support
el enents and the platform by providing the support elenents 1
with a variety of protrusions (e.g., radial ribs 3,

l ongitudinal ribs 5 and/or circunferential rib 11).

The protrusions, which can be in the form of knobs,

ri bs crossing each other in the center of the base,

etc..., penetrate into the still plastic substance

of the synthetic material plate when the nold is

cl osed, and thus ensure the flow and nodeling of the

plate’s material. . . .[T]he protrusions ensure

addi ti onal anchoring of the support elenment in the
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plate’s material. [Translation, page 7, lines 1-6.]

Needham di scl oses a pallet nade of plastic material and
i ncludi ng holl ow tapered feet 30.

The Rej ections

Cainms 1, 2, 5-11, 17-19, 21 and 22 stand rejected under
35 U.S.C. 8 103 as being unpatentable over Christie in view of
Metal Ilwerke. Clains 4, 15, 16 and 23 stand simlarly rejected
with further reliance on Needham

The exam ner’s foundation position is set forth on page 4
of the answer and reads as foll ows:

The patent to Christie teaches structure

substantially as clained including a | ower nenber

(10) having a plurality of protrusions and hol di ng

fingers (26, 26b), an upper nenber including a leg

wi th an engagenent surface (fig. 7), the only
di fference being that the engagenent surface does

not conprise a notch in a side wall. However, the
patent to Metallwerke (figs. 2-3) teaches the use of
such structure. It would have been obvi ous and wel |
within the level of ordinary skill in the art to

nodi fy the structure of Christie to include a notch
in the side wall as the engagenent structure, as
taught by Metal |l werke, used as an alternative
conventional connecting structure in the sane

i nt ended pur pose, thereby providing structure as
claimed. The particular size of the pallet
structure, shape and nunber of the fingers are
matters of choice and desirability dependi ng on how
much and where attachnent is needed whi ch woul d have
been well within the |Ievel of ordinary skill in the
art.
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Qpi ni on

Considering first the standing rejection of clainms 1, 2,
5-11, 17-19, 21 and 22 as being unpatentable over Christie in
view of Metallwerke, the exam ner has inplicitly found that
posts 26 and deforned ends 26a of Christie correspond to the
cl ai med protrusions on the | ower nmenber having laterally
extendi ng hol ding fingers, and that nenbers 50 of Christie
correspond to the claimed dowwardly extending | egs on the
upper nenber having at |east one side wall. Accepting for the
sake of argunent these findings, it is apparent, and the
exam ner does not argue otherw se, that Christie still |acks a
notch in the side wall of the upper nenber engageable with one
of the holding fingers of the | ower nenber, as called for in
each of the independent clainms on appeal. As we understand
it, it is the examner’'s position that it would have been
obvious to one of ordinary skill in the art, in view of the
circunferential rib 11 of Metallwerke' s support elenment 1 (see
figs. 5 and 6) and the unnunmbered groove in Metallwerke' s
platform4 that envelops that rib (see, for exanple, fig. 1),
to provide a notch in Christie’ s upper nenber to receive the
def orned ends 26a of the | ower nmenber’s post 26. It is our
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vi ew, however, that this nodification anobunts to a hindsi ght
reconstruction of the clainmed subject matter based on
appel l ant’ s di sclosure rather than on anything fairly taught
by the references thensel ves.

The connection between Metallwerke's platform4 and
support elenents 1 at circunferential rib 11 is a connection
between the platformand its tubular support el enments forned
during the step of blow nolding the platform Thereafter, two
such conposite nenbers resulting fromthe nol ding operation
can be joined together (see fig. 3) to forma pallet having an

upper deck and a

| oner base (translation, page 8, lines 8-17). Wen viewed in
this light, it seens to us that the conposite nenbers energing
fromMetallwerke’s blow nold correspond to Christie s upper
and | ower nmenbers 8a, 8b and that the nol ded connection at
Metal | werke’s circunferential rib 11 at best woul d have
suggested to one of ordinary skill in the art to form
Christie s upper and | ower sections 8a, 8b as conposite
structures with the holl ow nenbers 20 and 50 joined to their
respective platforns by nolded joints |ike those seen in
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Metal | werke at the circunferential rib. W are at a |oss as
to how, or why, the ordinarily skilled artisan woul d have
consi dered Metal |l werke’ s teachings at circunferential rib 11
to be of any relevance to the connection of Christie's upper
and | ower nenbers 8a, 8b together other than through the use
of inperm ssible hindsight gleaned fromfirst reading
appel l ant’s disclosure. In light of the foregoing, we wll
not sustain the standing rejection of clains 1, 2, 5-11, 17-
19, 21 and 22 as bei ng unpatentable over Christie in view of
Met al | wer ke.

We have al so carefully reviewed the Needham reference
additionally cited by the exam ner against clains 4, 15, 16
and 23 but find nothing therein which nakes up for the
deficiencies of Christie and Metal |l werke di scussed above.

Accordi ngly, we

also will not sustain the standing rejection of clainms 4, 15,
16 and 23 as being unpatentable over Christie in view of
Met al | werke and further in view of Needham

The decision of the exam ner is reversed.

REVERSED
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HARRI SON E. M:CANDLI SH
Seni or Adm ni strative Patent Judge

WLLIAM F. PATE, |11
Adm ni strative Patent Judge
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Adm ni strative Patent Judge
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